Rainbow Families in the EU — your fact sheet

LGBTI-meeting Member States on 28" of November 2019, 16.00-18:00

NELFA? is the Network of European LGBTIQ* Families Associations, seated in Brussels (2009).

Currently, NELFA has 38 member organisations in 31 countries, representing more than 20.000
people (approx. 10.000 children). 11 Board members run the network on a voluntary basis.

Rainbow Families? Families, where at least one partner/parent (to-be) identifies themselves
as lesbian, gay, bisexual, trans, intersex or queer (LGBTIQ*)

Legal “patchwork” situation within the EU (incl. UK) by now

MARRIAGE - CIVIL UNIONS (source: ILGA-Europe Rainbow Map 2019, NELFA research)

Marriage equality: 14 countries (new: Northern Ireland), all these give also joint adoption rights
Registered partnerships (similar rights): 15 (16 with Germany — but no longer available)
Registered partnerships (limited rights): 6 countries (i.e. besides marriage equality)

No recognition of LGBTIQ* couples: Bulgaria, Latvia, Lithuania, Poland, Romania, Slovakia

Marriage “bans”: Bulgaria, Croatia, Hungary, Italy, Latvia, Lithuania, (Poland), (Romania), Slovakia

RECOGNITION OF NON-BIOLOGICAL PARENTS (source: ILGA-Europe Rainbow Map 2019, NELFA)

Co-parent recognition from birth (i.e. ART treatment): 11 countries (lreland, France in 2020)
Second-parent adoption (stepchild adoption): 15 countries (incl. Estonia)
Forms of guardianships: Croatia (like stepchild adoption), Ireland

No recognition of joint parenthood rights: Bulgaria, Cyprus, Czech Republic, Greece, Hungary,
Latvia, Lithuania, Poland, Romania, Slovakia (Italy — only through litigation)

RECOGNITION OF TRANS PARENTHOOD (source: Trans Rights Europe Map 2019)

Recognition of the right gender identity in birth certificates: Belgium, Malta, Slovenia, Sweden
Gender Identity disorder diagnosis (no adoption, child separation): 19 countries (+ partly Spain)

Divorce required (11 countries), medical intervention required (15 countries + Spain partly),
surgical intervention required (8 countries), forced sterilisation (# ECtHR, still in 7 EU countries)



http://nelfa.org/who-we-are/history/
https://www.rainbow-europe.org/#1/8682/0
http://nelfa.org/inprogress/wp-content/uploads/2019/10/NELFA-Presentation-ChildrensRights2019.pdf
https://www.rainbow-europe.org/#1/8682/0
https://tgeu.org/trans-rights-europe-central-asia-map-index-2019/

Legal consequences for rainbow families (national level)

Less benefits/obligations: tax credits, inheritance rights, access to health care, parental leave (CFR
Art 33: not in 11 countries) etc. because parents can’t get married or enter a civil union (Art. 7/9/21)

Less protection: Children face discrimination because their social parents cannot be recognised as
legal parents through a second-parent adoption or a co-parent recognition from birth (CFR Art. 7, 24)

Less choices to find a new family: Children in 14 EU countries cannot be jointly adopted by same-sex
couples. Foster care: no possibilities in 10 Member States (singles and couples) (CFR: Art. 24)

Legal consequences for rainbow families (EU level)

DIRECTIVE 2004/38/EC (CFR Art. 45): “EU citizens and their family members have the right to move
freely and live in another EU country, subject to any conditions set out in the EU’s treaties.”

Family members? Covers the spouse, a partner in a registered partnership (but only between
countries with similar instruments) and direct descendants under the age of 21...

COMAN JUDGMENT

ACHIEVEMENTS

e term ,spouse”includes same-sex couples (concerning residence rights)

e same-sex marriages are equal to different-sex marriages for the purposes of EU law
e a Member State cannot rely on national law

e term ,spouse” must comply with the right to , family life“, ,family reunification”

LIMITATIONS

e independent of the place where the marriage has been contracted?
e genuine residence for more than three months...

e marriage status in host countries during visits?

e third-country national residing lawfully in the EU?

POSITIVE COURT DECISIONS afterwards in Lithuania, Bulgaria (marriage), Poland (birth certificate)

see ILGA-Europe’s blog on the Coman case and a NELFA analysis of the judgment

The legal systems are quite varying and the national regulations and restrictions for the recognition
of LGBTIQ* parents (i.e. rules for medically assisted insemination and the co-recognition of same-sex
parents) are often mismatching even in countries with a high-level of equality. Families are put in
jeopardy. Children can loose at least one of their legal parents by crossing a border!

see a comprehensive analysis concerning children’s rights in rainbow families



https://www.ilga-europe.org/resources/news/latest-news/coman-case-q%26a
https://www.ilga-europe.org/blog/together-we-can-make-coman-judgment-reality?fbclid=IwAR3XRzBthdgK3En5WBVOt3fj4s8D23_FKyliCEWTp2SQIbDtWQ2DJbiuGbM
http://nelfa.org/inprogress/wp-content/uploads/2019/01/NELFA-Tryfonidou-report-Coman-final-NEW.pdf
https://academic.oup.com/yel/advance-article-abstract/doi/10.1093/yel/yez001/5490659?redirectedFrom=fulltext#.XN7-DddV4Z0.facebook

Case studies — rainbow families in cross-border struggles

Rejected or only partly recognised birth certificates (i.e. UK-IRELAND, UK-GREECE, UK-POLAND,
SPAIN-GREECE, SPAIN-ITALY, NETHERLANDS-FRANCE, DENMARK-BULGARIA, SPAIN-POLAND, SPAIN-
IRELAND/POLAND). Loss of familial ties that were already established elsewhere. Sometimes,
children remain stateless and without insurance for a long time! (three current cases)
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Problems with (converted) MARRIAGE documents: UK-FRANCE, FINLAND-FRANCE. => incompatible
regulations, families (with children) remain in legal limbo: an adoption isn’t recognised when it was
established before the conversion date (...). In AUSTRIA, same-sex marriages that were contracted
before 2019 abroad (i.e. Portugal) are not accepted, couples must remarry. Officials in HUNGARY
didn’t accept a German same-sex marriage. At the same time, they denied access to a civil union
because the couple concerned could not proof that they are not yet in a registered relationship (...).
No recognition of same-sex marriages contracted abroad in POLAND (i.e. from Germany/Portugal)
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Possible solutions for cross-border problems
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(strategic) litigation in national courts, but also in Strasbourg (ECtHR) and Luxembourg (ECJ)
interventions at the ECtHR (i.e. written comments in A.D.-K. and Others v. Poland)

helpful: advisory opinion of the ECtHR in April 2019 concerning intended parents

but: exhausting efforts of individuals and still a long way to finally achieve equality standards

clarifying wording in the Directive 2004/38/EC — rainbow families should be included, and
free movement should also include other purposes than residence rights!
However, these efforts might lead in a dead end (unanimity needed in the Council)

Recognition of the content of foreign civil status documents (birth/marriage certificates)
Regulation 2016/1191 (simplified acceptance without apostille) should be expanded

Prof. Robert Wintemute (London): “Relying on Article 21(2) TFEU, the Commission should
propose a Directive or Regulation requiring recognition of marriage certificates, registered
partnership certificates (if the registered partnership is substantially similar to a marriage),
birth certificates (including information about legal gender or the parentage of a child), and
gender recognition certificates issued in one EU Member State as valid for all purposes of
national law in all other Member States. This Directive would facilitate the exercise of the
Article 21(1) right of EU citizens to move and reside freely within the territory of the Member
States and would not change national family law or civil status law in any Member State.”

The EU Commission offers two possibilities to address possible infringements:

1. “A citizen may file a complaint about any measure, absence of measure or practice by an
EU Member State that they consider incompatible with EU law.”

2. “A citizen may also consider contacting SOLVIT, an EU network of national administrations
that resolves cross-border problems. The network enables EU Member States and also
Norway, Iceland and Liechtenstein to work together - without recourse to legal proceedings -
and offer real solutions to problems caused by breaches of EU law by public authorities.”

Recommendations of the conference “Advancing LGBTI equality in 2020 and beyond”
(Brussels, 23/24™ September 2019, including a cross-border workshop)

Implement the Freedom of Movement Directive

Educate civil servants on @EHCR_Press & @EUCourtPress case law

Harmonise law across EU, more research & funding needed

Strategic litigation essential (lawyers can ask national courts to refer cases to ECJ)

The Commission should convince the Council to adopt the "beyond employment" Directive
The European Parliament should adopt a resolution similar to the 10 October 2018
resolution (rainbow families) of the Parliamentary Assembly of the Council of Europe,

stressing legislation that the European Commission could propose

Our question to the audience:

“Is your country ready to recognise certificates issued in another Member State which
have established familial ties between partners/spouses/children and their LGBTIQ*
parents — for ALL legal purposes?”



http://nelfa.org/inprogress/wp-content/uploads/2019/09/Written-Comments-2019-07-25-FINAL86765.pdf
https://hudoc.echr.coe.int/eng#{%22appno%22:[%2230806/15%22],%22itemid%22:[%22001-192049%22]}
https://l.facebook.com/l.php?u=https%3A%2F%2Fhudoc.echr.coe.int%2Fapp%2Fconversion%2Fpdf%2F%3Flibrary%3DECHR%26id%3D003-6380685-8364782%26filename%3DAdvisory%2Bopinion%2BP16-2018-001%2B.pdf%26fbclid%3DIwAR1CgnbmIVpBNmGKf_87ky9pJu6bfvBfz-szUT-cWKgjQFOpmkrzJv-uUAo&h=AT3X20xEr_cTs3PGpd_KsasCICHTL3GfVdWhMb5-7oF2jpaS7VTE5j20Yvzxull9V9ueblnq6vmmbmx_TTccq9qvY0X9-xqY36pGhhqpQOv1Bt0JEydnQWXMAI6blYCVzoQqq11Hkih9HMbsfKRU1WMiPzTyY3Ozdd4ikH4vE5I4a5qBUJ55CEoOQq806nJS6CrKKlvJnB1VaybqhIPgRYr43Swb_IGadz9HdnFTc5ZGdu-NPQT69ldup53L8xH8FTIpYQkyMYw9l724qrH1k9JC19OHQkXRGOJcZYwNVSUun6E8bZNLbs6eTCZAW2uOrptUZQCaefIHDG7qgjFYkGJCmBHs9DT4xexBFrl-ny8QDt_JH5Ym2c3wOLE3LKsnyLoDonG2b6EK9KbhHiohpDlkDhx9ZM1T2VkIcKE3U3l2QDoGAUgaDqGByaCLIbM9IEoNYVi8tKut5P3J9sJ-LAAGUa9wg9e4UhxHDybJtIqAnHHGnfvYejx0NNYRfvAIvxtVzPg65eWtMj0hWTmabkkCY4QTHUIAW3xWWyRLq9YaEWbAE1lNqrZDmrb4_56et1pBl5z8Xc4MDNRxTpoeoDgyTVl4qK_qFRkXlfujnlWRDgnZ8LbsrjdJ
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX:32004L0038
https://www.europarl.europa.eu/legislative-train/theme-area-of-justice-and-fundamental-rights/file-simplified-acceptance-of-certain-public-documents-free-movement
https://ec.europa.eu/assets/sg/report-a-breach/complaints_en/
https://ec.europa.eu/solvit/index_en.htm
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A52008PC0426
http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-EN.asp?fileid=25166&lang=en

